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In the U nited States Bankruptcy C ourt

for the

S outhern D istr ict of G eorg ia
S avannah D ivis ion

In the matter of: )
) Chapter 13 Case

GLENN R. PEARSON, JR. )
JULIE A. PEARSON ) Number 90-41550

)
Debtors )

MEMORANDUM A ND ORDER

ON DEBTORS' MOTION TO MODIFY PLAN AFTER CONFIRMATION

This matter comes before the Court on Debtors' Motion to modify their

confirmed Chapter 13 plan.  For the reasons set forth below, the Motion will be denied.

FINDINGS OF FACT

Debtors filed a voluntary petition under Chapter 13 of the Bankruptcy Code

on August 20, 1990.  Their original Chapter 13 plan proposed payments of $86.00 per week

($373.00 per month) for 260 w eekly periods (60 months).   At the con firmation hea ring held

on January 16, 1991, the Court confirmed the plan and increased payments to $88.00 per

week ($382.00 per month) for 60 months.  The plan as confirmed was expected to yield a

100%  dividen d to unsecured  creditor s.  



2

Less than three months after confirmation of the plan, on April 5, 1991,

Debtors filed their first post-confirmation modification, proposing to reduce payments to

$200.00 per month  for the dura tion of the plan and to su rrender a vehicle to Ba nk South  in

full satisfaction of the debt.  On April 12, 1991, Debtors filed their second post-confirmation

modification of the plan seeking to reduce the plan payments to $100.00 per m onth for the

duration of the plan.  O n May 30 , 1991, the C ourt confirmed the mod ified plan w ith

payments of $23.00 per week ($100.00 per month) for the remaining 56 months of the plan.

The modification red uced the divide nd to the unsec ured creditors f rom 100.0%  to 30.1%.

On January 6, 1993, Debtors filed a motion to incur debt seeking the C ourt 's

permission to obtain a student loan for Debtor, Mrs. Pearson, in the amount of $2,625.00.

On April 27, 199 3, the Honorable John S. Dalis entered an order granting the Debtors'

motion to obtain the student loan on the grounds that "the granting of the motion would not

work a hardship upon the Debtors nor result in deprivation of the plan."  

On April 12, 1994, Debtors filed a second motion to incur debt, seeking

permission from the Court to refinance and lower their home-mortgage payments from

$432.00 per month to $341.13 per month.  The amended  budget info rmation submitted with

the motion reflected disposable income of $93.22, based upon a gross monthly income of

$1,600.00 for Mr. Pearson and a gross monthly income was $326.22 for Mrs. Pearson.  The
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budget also indicated that there were five people living in the Debtors' household.  The

Trustee filed a response to the motion requesting that the Debtors increase their plan

payments by $90.00, which was the amount the Debtors' mortgage payments would be

reduced.  On May 13, 1994, the Court granted the Debtors' motion to incur debt to refinance

the mortgage and increased the plan payments by $90.00 per month to $190.00 per month,

thereby increasing the dividend to the unsecured creditors to 53.95%.

On January 25, 1995, the Debto rs filed the modification presently before the

Court.   The modification seeks to reduce the length of the plan to the number of months that

the debtors have been  in the plan.  Essentially, Debtors are seeking a discharge through the

cessation of all future plan p ayments.  Debtors' basis for requesting the modification is a

decrease in their gross income, wh ich is the result  of Mrs. Pearson voluntarily quitting her

job so that she can concentrate on being a full-time student.  Mrs. Pearson testified at the

hearing on the modification that sh e is, understan dably,  unable to  work, atten d school fu ll-

time and  care for  her three childre n.  

Debtors' amended  budget submitted in support of the modification reflects

a negativ e disposable income.  Presently, the Trustee's records reflect that all administrative,

secured, and priority claims have been paid in fu ll, and that unsecured creditors  are the only

creditors remaining to be  paid un der the p lan.  To date, the Trustee has paid $2,292.70 on



1 Cou nsel fo r De btors in dicate d on  brief tha t anoth er mo dificatio n wo uld b e forth com ing.  T his

modification, acco rding  to Co unse l, will  propose to continue paym ents at a  lowe r mo nthly am oun t for the fu ll sixty

months proposed in Debtors ' original Chapter 13 plan.  To date,  however,  the Court has not received any such

mod ification , and w ill, therefo re, con sider o nly D ebtor s' reque st to cea se m aking  paym ents u nder  their pla n.  

2 Deb tors m isapp rehen d the 1 0%  "rule."  T o con stitute go od fa ith, a pla n mu st inter alia  repr es en t deb to r's

"best e ffort"  and m ust de vote a ll of deb tor's dispo sable  incom e to the  plan.  It must also meet the requirement that

the pu rpose  o f Chapter  13 is repayment.  While the Chapter 13 Trustee gives heightened scrutiny to plans which

provide de minimus "repayment" (i.e. , 10% or less),  simply meeting the 10% threshold does not constitute good faith.
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a total of $9,324.17 in unsecured claims, yielding a dividend of 24% to these creditors.1

Thus, Debtors contend that, because they have already paid more than the minimum dividend

of 10%2 required fo r a plan to be  proposed  in good fa ith within this district, and because they

have committed all of their disposable income to their plan for more  than three years, see 11

U.S.C. § 1325(b)(1)(B), their modification should be confirmed.

The Chapter 13 Trustee opposes the modification, contending that Debtors

have not carried their burden  of proving  that their mod ification meets  the Code  requiremen ts

for confirmation of a modified plan.  Specifically, the Trustee argues, among other things,

that Debtors must demonstrate that they have experienced a substantial, unanticipated

change in circumstances after confirmation of their plan as either a threshold requirement

to modification or as part of the good-faith standard for confirmation of a modification, and

that the Debtors' volun tary reduction in income does not constitute a substan tial,

unantic ipated change  in circum stances .  

CONCLUSIONS OF LAW

Debtors' proposed  modification  presents the  difficult issue of  whether  their



3 Accord  In re Linkous, 990  F.2d 1 60, 1 62 (4 th Cir. 1 993 ); In re How ard, 972 F.2d 639, 642 (5th C ir. 1992);

In re Evans, 30 B .R. 53 0, 53 1 (9th  Cir. B AP  198 3). 
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reduction  in gross income, w hich  is the  resu lt of M rs. Pe arson's voluntary decisio n to quit

her job, forms a sufficient basis for Debtors to modify their confirmed Plan by reducing the

number of months that they will pay into the Plan to the number that they have already paid.

This issue implicates two provisions of Chapter 13, sections 1327 and 1329.  Section

1327(a) is entitled "Effec t of confirma tion", and it pro vides that    

the provisions of a confirmed plan bind the debtor and
each creditor, whether or not the cla im of such c reditor is
provided for by the plan, and whether or not such creditor
has ob jected to , has acc epted, o r has reje cted the  plan.  

11 U.S.C. § 1327(a).  This provision makes clear that an element of finality attaches to the

confirmation of a Chapter 13 plan:  "It is well settled that 'under § 1327, a confirmation

order is res judicata  as to all issues decided or which could have been decided at the hearing

on confirmation.'" In re Klus, 173 B.R. 51, 54 (Bankr. D.C onn. 1994) (quoting In re Szostek,

886 F.2d 1405, 1408 (3d Cir. 198 9).3  

Section 1329, on  the other hand, is the provision dealing specifically with

post-confirm ation modification of Ch apter 13 plans, and it prov ides: 

(a) At any time after confirmation of the plan but before
the completion of payments under such plan, the plan may
be modified, upon request of the debtor, the trustee, or the
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holder of an allowed  unsecured claim, to- 

(1) increase or reduce the amount of
paym ents on claims of a particular class
provided for by the plan;

(2) extend or reduce the time for such
payments; or

(3) alter the amount of the distribution to a
creditor whose claim is provided for by the
plan to the exten t necessary to take account
of any payment of such claim other than
under the plan.

(b)(1) Sections 1322(a), 1322(b), and 1323(c) o f this title
and the requirements of section 1325(a) apply to any
modification under subsection (a) of this section.
(2) The plan as modified becomes the plan unless, after
notice and a hearing, such modification is disapproved.

(c) A plan modified under this section may not provide for
payments over a period that expires after three years after
the time that the first payment under the original confirmed
plan was due, unless the court, for cause, approves a
longer period, but the court may not approve a period that
expires after five years after such time.

11 U.S.C. § 1329.  In contrast to section 1327(a), this provision clearly suggests that a post-

confirmation modification of the kind specified in section subsection (a) is appropriate as

long as it is brough t by a party listed therein, (ie. the debtor, the Chapter 13 Trustee or an

unsecured creditor), it satisfies subsection (b)(1) (i.e., it conforms with sections 1322(a) and

(b), 1323(c), and 1325(a)), and it does not violate subsection (c) (i.e., does not cause the plan

to exceed three, or with court approval, five years).  Certainly there is no suggestion  within



4 See e.g., In re A rnold ,  869  F.2d 240  (4 th  C ir. 198 9); In  re  Solis, 172  B.R . 530 , 532  (Ban kr. S.D .N.Y .

1994);  In re Cook, 148 B.R. 273, 279-80 (Bankr. W.D.Mich. 199 2) (C hapte r 12 ca se); In re Algee, 142 B.R. 576,

580 (Ban kr. D .D.C . 199 2); In re M cN ulty, 142 B.R. 106, 109 (Bank r. D.N.J. 19 92); In re Bostwick, 127 B.R. 419,

420  (Ban kr. N .D. Ill. 19 91); In re Weissman, 126 B.R. 889, 893 (Ban kr. N .D.Ill. 19 91); In re Bereolos, 126  B .R .

313, 326 (Ban kr. N .D.In d. 19 90); In re Woo dhouse , 119  B.R . 819 , 820  (Ban kr. M .D.A la. 199 0); In re Lynch, 109

B.R . 792 , 796  (Ban kr. W .D.T enn. 1 989 ); In re Fitak, 92 B .R. 24 3, 24 9-50  (Ban kr. S.D .Oh io 19 88), aff'd ,  121  B .R .

224 (S.D .Oh io 19 90); Matter of Grogg Farms, Inc., 91 B.R. 482, 485 (Bankr. N.D.Ind. 198 8) (C hapte r 12); In re
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the text of section 1329 that the res judicata  effect of a confirmed plan has any bearing upon

a propo sed modification.  

Thus, sections 1327 and 1329, separated by only one section within Chapter

13, seem to attribute markedly different consequences to the confirmation of a plan.

Whereas section 1327 suggests an irrevocable finality as to all issues adjudicated (or which

could have been adjudicated) at the confirma tion hearing , section 132 9 suggests  that a

confirmed plan may be modified almost as a matter of course and regardless of whether the

issue was or could have been litigated at the confirmation hearing, as long as the

modification conforms with subsection (a) and satisfies those provisions of Chapter 13 made

applicable through subsection (b).  

Not surprisingly, the incongruency between these two provisions has led to

inconsistent results amon g the courts  that have considered the issue of when and under what

circumstances a confirmed  plan may be modified.  A n umber of courts have  attempted to

give effect to both provisions by requiring, as a th reshold requirement to modification, the

proponent of modification to demonstrate th at an "unan ticipated, subs tantial chang e in

circumstance" has occurred subsequent to confirmation of the plan.4  Such a change,



Eurle , 70 B .R . 72, (B ankr . S .D.O hio 1 988 ); In re Gronski, 86 B .R. 42 8, 43 1-32  (Ban kr. E.D .Pa. 1 988 ); In re

Moseley, 75 B .R. 79 1, (B ankr . C.D .Cal. 1 987 ), vacacted by 101 B .R. 608 (9 th Cir. BA P 198 9).

5 As noted supra , note 3 , Cook  was case  under Chapter 12 of the Code.  However, the relevant provisions

of Chap ter 12, sections 12 27(a) and  1229, are  substantially identical to sections 1327(a) and 1329 of Chapter 13.

6 See e.g., Matter of Witkowski, 16 F.3 d 73 9, 74 2-46  (7th C ir. 199 4); In re Frost, 123  B.R . 254 ,   In re

Pow ers, 140  B.R . 476 , 479 -80 (B ankr . N.D .Ill. 1992 ); In re Perkins,  111  B .R . 671, 673  (Bank r. M.D .Tenn. 19 90);

In re Stone, 91 B .R. 42 3, 42 5 (B ankr . N.D .Oh io 19 88); In re Jourdan, 108 B.R. 1020, 1022-23, (Bankr. N.D.Iowa

1989);   In re Jock, 95 B .R. 75 , 77 (B ankr . M.D .Ten n. 19 89); In re Evans, 66 B.R. 50 6, 511 (B ankr. E.D .Pa. 1986 ),

aff'd  77 B .R. 54 7 (E.D .Pa. 1 987 ).  Cf. In re Klus, 173 B.R. 51, 59  (Bankr. D.Conn. 1994) (simultaneous ly
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according to these cou rts, is both consistent with the purpose of section 1329 and n ecessary

to overcome the effect of confirmation:

Confirmation is a significant event and parties need to be
bound by the plan achieving court approval.  The Code
specifically mandates th is.  Unless something new
happens, the debtor, the trustee and unsecured c reditors
should  remain governed by the terms of the confirmed
plan.  And, unless the new  event is unforeseen, parties
should not be able to change a plan when the
circumstances were known to them at confirmation.
Ult imately,  requiring a substantial and unanticipated
change in circumstances is in acco rd with the id ea that a
confirmed plan is res judicata  as to the debtor and

scheduled unsecured creditors.

In re Cook, 148 B.R. at 279-80.5  

A growing number of courts, however, have rejected this approach.  These

courts, focusing u pon the pla in languag e of section 1329, have  concluded that, rather than

being subject to a threshold requirement, section 1329 actually creates an exception to the

res judicata  effect of section 1327(a). 6  The most recent decision reflecting this approach is



concluding that substantial, unanticipated change in circumstances is not threshold requirement under section 1329,

but tha t court s hou ld on ly allow  mod ification  if there is a  subs tantial, u nantic ipated  chan ge in c ircum stanc es). 

7 Accord  In re Klus, 173  B.R . at 59; In re Perkins, 111 B.R. at 673.
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the Seventh Circuit's decision in Witkowski, wherein th e court con cluded:  

 [T]he statutory framework of the Bankruptcy Code plainly
assumes the possibility of modifications of bankruptcy
plans after they are confirmed . . . "If the drafters of the
Bankruptcy Code intend ed for a con firmation hea ring to
have res judicata  effect, there would be little or no reason
for Section 1329."  In re Williams, 108 B.R. 119, 123
(Bankr. N.D.Miss. 1989).  Moreover, Congress could have
specifically imposed a precondition to a § 1329
modification, but it did not do so.  In fact, where it deemed
appropriate, Congress has specifically provided a "change
in circumstance" prerequisite under another provision of
the Bankruptcy Code.  § 1 328(b) . . .  Th is provision
makes it clear that Congress did not intend the common
law doctrine of res judicata to apply to § 1329
modifications.

Matter of Witkowski, 16 F.3d at 745 (citations omitted).   The Court  did note, however, that

section 1329 does not p revent a  court from considering whether a change in circumstance

has occurred:  

This is not to say that in  determining w hether  to modi fy a
bankruptcy plan, the bankruptcy court may not consider
whether a change in circumstances occurred; but, § 1329
and the doctrine of res judicata do not require a minimal
showing of a  change in circu mstances. 

Id. at 746.7



8 In re Fitak, 92 B.R. at 249 (quoting Oversight Hearings on Personal Bankruptcy Before the Subcommittee

on Mo nop olies an d Co mm ercial L aw o f the H ouse  Com mittee  on the Judiciary, 97th Cong.,  1st Sess.  181, 221

(198 1-82 )) (em phas is add ed). 
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Neither approa ch is fully sa tisfactory.  The former introduces  a standard in to

section 1329 which is not apparent from the text of the Code, while the la tter substantially

eviscerates section 1327(a).  Given this conundrum, and the ambiguity it creates in the

statutory scheme of Chapter 13, I look to legislative history for c larification.  That h isto ry,

while not definitive, does suggest that the "unanticipated, substantial" change approach is

the better one:

The purpose of th[e] amendment [to section  1329(a)] is to
permit the debtor o r the holder of an allowed unsecured
claim to request modification of a confirmed chapter 13
plan in response to changes in circumstances of the debtor

substantially  affecting (favorably or unfavorably) the

ability of the debtor to make payments under the plan, as
determined by reference to the ability-to-pay test set forth
in § 1325.8

 Moreover, although the Eleventh  Circuit Court of App eals has not dealt with this precise

issue, it has clearly suggested that section 1329 is intended to address those modifications

necessitated by an unanticipated change in circum stances:  "Congress designed  § 1329 to

permit modification of a plan due to changed circumstances of the debtor unforeseen at the

time of confirmation."  In re Hog gle, 12 F.3d 1008, 1011 (11th Cir. 1994).  In light of the

legislative his tory and the E leventh Circuit's statement in Hoggle , I conclude that the

proponent of a post-confirmation modification under section 1329 must demonstrate, as a



9 Adopting standard set forth in In re Fitak, 92 B.R. at 250.
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pre-condition to modification, that the debtor has undergone a substantial, unanticipated

change in circu mstances follow ing con firmation .  

In determining whether a change in circumstance is unanticipated, the

following objective test h as been articulated:  "wh ether a deb tor's altered financial

circumstances could have been reasonably anticipated at the time of confirmation by the

parties seeking modification."  Arnold , 869 F.2d at 243.9  As applied to these fac ts, I hold

that the decision to cease work and pursue a degree full-time does not qualify as something

that Debtors' could not hav e been rea sonably anticipated at the time of confirmation.

Moreover, the phrase " unanticipa ted and substantial" connotes a change in circumstances

that is both materia l and beyond  the debtor's co ntrol.  Illness, disab ility, and reductions in

force not associated with any conscious decision by a debtor to cease work, are the clearest

examples of such a change in circumstances.  Here, Debtors were both working when the

case was filed.  They proposed a 60-month plan which was confirmed.  The wife took on a

crushing burden of schoolwork in addition to her duties as a wife and mother, and her

employment outside the home.  She found it to be too physically a nd mentally exhausting

to continue, and for good reason.  Few people could sustain her schedule.  However, having

committed at confirmation to a five-year plan at a  time when  she and her husband were both

working, her current lack of income , arising from a cho ice to quit work rather tha n quit

school,  a choice within her control, is not the type of unanticipa ted change necessary to

sustain the burden  for approv al of a post-co nfirmation modification.  Accordingly, the
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modification is denied.

O R D E R

Pursuant to the foregoing Findings of Fact and Conclusions of Law, IT IS

THE ORDER O F THIS COUR T that the Debtors' Motion to Modify Plan After

Confirmation i s hereby DENIED.  

                                                        
Lamar W . Davis, Jr.
United States Bankruptcy Judge

Dated at S avannah , Georgia

This         day of May, 1995.


